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Murray & Anne Frase r  Bu i l d ing  
PO Box 1700 STN CSC  
V ic tor ia ,  BC  V8W  2Y2  

Phone:  250. 721.8188  
Emai l :  e lc@uvic .ca  

Web: www.e lc .uv ic .ca  
 
 
February 3, 2016  
 
Office of the Information and Privacy Commissioner 
PO Box 9038 
4th Floor – 947 Fort Street 
Victoria, BC V8W 9A4 
 
Dear Commissioner Denham: 

RE: Request that the Commissioner: 

 Investigate and report on Government’s breach of the Freedom of Information and 
Protection of Privacy Act in delaying and restricting public access to: 
 

o Ministry of Environment authorizations permitting manure effluent 
discharge near Hullcar Valley drinking water sources and 

o Related data; 
 

 Recommend reform of the Act to require routine public posting of Environmental 
Compliance Orders and Authorizations; and 
 

 Recommend reform of the Act to define other categories of “public interest” 
documents that should be proactively released by Government, without request.   

 

On behalf of the Save the Hullcar Aquifer Team1, we request that you exercise your powers 
under sections 42(1) and 42(2)(a) of the Freedom of Information and Protection of Privacy Act 
(FIPPA) to investigate a breach of the Act by the British Columbia Government -- and 
recommend appropriate legal and policy reform.  This apparent breach arises from the Ministry 
of Environment’s failure to promptly and proactively release to the public the following Ministry 
documents related to a dairy farm operation in the Hullcar Valley in the Northern Okanagan: 

 
 Five Ministry of Environment documents authorizing the farm to apply liquid manure 

effluent to a field above a drinking water aquifer – i.e., the five MOE authorizations 

                                                           
1
 Including Al and Cathie Price. 
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issued pursuant to a Ministry order that requires such authorizations before effluent can 
be applied to the field.  (Note that the order deemed previous effluent applications a 
likely source of nitrate pollution of public drinking water.)2; and 
 

 Soil tests that the Ministry of Environment possessed, which measure amounts of 
nitrogen in the field where the farm applies liquid manure effluent. 

 

Background 

In March and July 2014 Interior Health issued Water Quality Advisories to Steele Springs 
Waterworks Districts users and other residents drawing water from the Hullcar Unconfined 
Aquifer #103 (“Hullcar aquifer”).  The advisories warn pregnant women, babies under 6 months 
of age, the elderly, individuals with weakened immune systems or chronic heart, lung and blood 
conditions to not drink the water.3  The Advisories were issued in response to rising levels of 
nitrates in the water drawn from the aquifer – levels that by March 2014 began to regularly 
exceed the safe level of 10 ppm.4  It is estimated that approximately 250 people rely upon the 
Hullcar aquifer for water.5   

High nitrate levels raise a number of health concerns.  Exposure to high levels reduces the 
amount of oxygen in the blood – and can cause potentially fatal methemoglobinemia (blue baby 
syndrome) in very young infants.6 In adults, current studies suggest an association between 
consumption of nitrates in drinking water and cancer and thyroid dysfunction. Consumption of 
nitrates may negatively affect thyroid hormone production in pregnant women, which could 

                                                           
2
 The MOE authorizations are described more fully below, but they include authorizations to H.S. Jansen and Sons 

Farm Ltd. dated April 16, 2014; July 15, 2014; August 27, 2014; July 15, 2015; and August 31, 2015.  See 
Appendices D,E,F,G of the enclosed Environmental Law Centre letter to Dr. Trevor Corneil, “Re: Request that the 
Drinking Water Officer issue a Drinking Water Hazard Abatement and Prevention Order” and Appendix 9 of this 
letter.  The authorizations were issued pursuant to a March 6, 2014 compliance order found at Appendix 10 of this 
document. 
3
 See the enclosed Environmental Law Centre letter to Dr. Trevor Corneil, “Re: Request that the Drinking Water 

Officer issue a Drinking Water Hazard Abatement and Prevention Order”, Appendices I and J. 
4
 See the enclosed Environmental Law Centre letter to Dr. Trevor Corneil, “Re: Request that the Drinking Water 

Officer issue a Drinking Water Hazard Abatement and Prevention Order”, Appendices A and B. 
5
 See the enclosed Environmental Law Centre letter to Dr. Trevor Corneil, “Re: Request that the Drinking Water 

Officer issue a Drinking Water Hazard Abatement and Prevention Order” at footnote 6. 
6 Health Canada, Guideline for Canadian Drinking Water Quality: Guideline Technical Document-Nitrate and Nitrite. 
(Ottawa: Health Canada, 2004) at pg 1 
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impact foetal development. 7 Nitrates may also create risks for immune-compromised 
individuals.8 

In response to the elevated nitrate levels in the Steele Springs Waterworks District water, in 
March 2014 the MOE issued a compliance order to the farm above and near the Hullcar aquifer 
to stop their practice of applying liquid manure effluent to a “field of concern” – unless they 
received written MOE authorization to do so.  Manure effluent is high in nitrogen, and excess 
spraying can cause nitrates to form in the soil which eventually can enter surface and ground 
water.  

Despite that March 2014 compliance order – and the fact that MOE issued the compliance order 
on the basis that it had reasonable grounds to believe that the farm was polluting the ground 
water with nitrates -- MOE proceeded to authorize four additional applications of effluent on the 
field in the summers of 2014 and 2015.  Yet in 19 of the 23 months since the original compliance 
order was issued, the levels of nitrates in the Steele Springs Waterworks water supply have 
exceeded the safe (maximum acceptable) levels set out in the Guidelines for Canadian Drinking 
Water Quality.9  Users of the Hullcar aquifer today continue to be subject to Drinking Water 
Advisories warning about drinking the water. 

This request letter relates our difficulties in obtaining the MOE authorizations and other 
information from government, on this matter of high public interest.  The difficulties 
encountered illustrate the non-transparency of the BC government on such matters, in 
comparison to a number of jurisdictions. 

 

A. The Request for Information- Compliance order authorizations 

H.S. Jansen and Sons dairy farm, with a capacity of approximately 1,000 cows, operates in the 
same area as the Steele Springs Waterworks District, which supplies water to local residents. The 
farm disposes of liquid manure waste from the cows into two lagoons, which is then spread as 
liquid effluent fertilizer on the farm’s feed crops. A crop field sits above unconfined aquifer 
#103, which provides drinking water to the Steele Springs Waterworks District and to a number 
of private domestic wells. By March 2014 the nitrate levels in the drinking water from Steele 
Springs were rising significantly. 
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  Health Canada, Guideline for Canadian Drinking Water Quality: Guideline Technical Document-Nitrate and 

Nitrite. (Ottawa: Health Canada, 2004) at pg 1 
8
 “Nitrates in Well Water”, Health Link BC, British Columbia, online: 

http://www.healthlinkbc.ca/healthfiles/hfile05a.stm  
9
 The maximum acceptable safe level is set at 10 ppm.  See the enclosed Environmental Law Centre letter to Dr. 

Trevor Corneil, “Re: Request that the Drinking Water Officer issue a Drinking Water Hazard Abatement and 
Prevention Order”, Appendix A.  Note that in addition to the readings in Appendix A of that document, Brian Upper 
of Steele Springs Waterworks District has informed us that the January 7, 2016 test again exceeded the safe level, 
and registered 12.8 ppm. 

http://www.healthlinkbc.ca/healthfiles/hfile05a.stm
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On March 6, 2014, the Ministry of Environment (MOE) placed a Compliance Order on the farm, 
on the grounds that there were reasonable grounds to believe that HS Jansen contravened 
sections 13 and 14 of the Agricultural Waste Control Regulations, which regulate water 
pollution. The compliance order required that the Jansen farm cease all application of liquid 
effluent unless provided written authorization from the MOE to apply manure or fertilizer on 
their field. The order also required the farm to hire a qualified professional to: 

 assess the Farm’s nutrient application rates and their potential linkage to nitrate levels in 
Steele Springs; 

 test soil nitrogen levels in the soil of the field of concern; and  
 prepare recommendations to reduce nitrate levels in the Steele Springs to less than 6 ppm 

(mg/L).10  

In March 2014 – the same month that the order was placed on the Jansens’ farm – nitrate levels 
in the groundwater in the Steele Springs Waterworks District exceeded 10ppm, the safe level set 
by the Canadian Drinking Water Guidelines.11  

On March 18, 2014 a verbal Water Quality Advisory was issued to the Steele Springs 
Waterworks District with a recommendation that the District notify all approximately 150 water 
users of the Waterworks District.12  In addition, on July 14, a written advisory was sent by Dr. 
Trevor Corniel, Medical Health Officer of the Interior Health Authority, advising many of the 
private well owners in the Hullcar Valley who draw their drinking water from the same aquifer. 
They were urged to have their water tested because of nitrate contamination in the aquifer.13 
Residents in the region have had to install water softeners, reverse osmosis water treatment and 
nitrate filters to make the water drinkable – these systems reportedly cost around $5000 to install 
and $200 per year to maintain. Others purchase bottled water. Some however cannot afford to 
take any of these measures, and continue to drink the water.14 

After the compliance order was issued to the dairy farm, the MOE has proceeded to grant 
authorizations to HS Jansen to apply liquid manure effluent on four occasions. Residents and 
farmers in the Hullcar Valley are concerned that these effluent authorizations may be 
unreasonable, given that nitrate levels in Steele Springs continue to measure above 10ppm. 

To be specific:  On July 15th, 2014, (while the nitrate in the Steele Springs water still exceeded 
the safe level of 10 ppm) HS Jansen and Sons Farms were granted authorization from the MOE 
to apply 12,000 US gallons of effluent per acre to the field of concern.  

                                                           
10

 6 ppm equals 6 mg/L.  See the enclosed Environmental Law Centre letter to Dr. Trevor Corneil, “Re: Request that 
the Drinking Water Officer issue a Drinking Water Hazard Abatement and Prevention Order”, Appendix C, p. 5 
11

 See Appendices 2 and Appendix 3 of this letter. 
12

 See the enclosed Environmental Law Centre letter to Dr. Trevor Corneil, “Re: Request that the Drinking Water 
Officer issue a Drinking Water Hazard Abatement and Prevention Order”, Appendix I. 
13

 See Appendix 2 of this letter. 
14

 Personal communication with Al Price.  Also, see Appendix 11. 
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Again on August 27, 2014 MOE authorized the application of 12,000 gallons of effluent per acre 
to the field, despite the fact that the Steele Springs water still exceeded the safe level of nitrates. 

MOE granted two more authorizations to spray effluent on July 15, 2015 and on August 31, 
2015, when the nitrates in Steele Springs water were still very close to exceeding safe levels. 
Since October 2015 the water has again exceeded safe levels of nitrate.15 

Indeed, in 19 of the 23 months since the compliance order was issued, the levels of nitrates in the 
Steele Springs Waterworks water supply have exceeded the safe (maximum acceptable) levels 
set out in the Guidelines for Canadian Drinking Water Quality.16  Yet MOE has continued to 
authorize effluent applications above the aquifer.  The authorizations to apply effluent were 
granted at times when the nitrate levels in the groundwater were either very close to or exceeding 
the maximum level identified by the Guidelines for Canadian Drinking Water Quality (10ppm), 
and our clients take the position that the effluent dispersal is unjustified and poses a risk to public 
health.  Since today – almost two years after the initial compliance order was issued -- nitrate 
levels in the drinking water aquifer remain above the safe level of 10ppm, our clients have 
recently requested that the Drinking Water Officer issue an a Drinking Water Hazard Abatement 
and Prevention Order to establish a permanent moratorium on further application of effluent.  
(See the attached Request, which has now been supported by the Steele Springs Waterworks 
District and the Township of Spallumcheen,) 

In order to make an informed and rational submission to the Drinking Water Officer, our clients 
deemed it essential to access MOE records such as: 

 the authorizations to apply effluent pursuant to the compliance order, and  

 the test results measuring the amount of nitrogen in the field’s soil, measured before and 
after effluent applications.   

Such records were deemed necessary, in order to help determine how much additional nitrate 
was potentially getting into the drinking water supply, and could continue to get into the water in 
the future.  The volume of the effluent applied, the concentration of nitrogen in the effluent, and 
the measurements of available nitrogen in the 0-12 and 12-24 inch depths of the soil had not 
been publicly disclosed. Yet such precise information was essential for the public and users of 
the aquifer to know – because if the MOE orders and authorizations permitted more nitrogen to 

                                                           
15

 See the enclosed Environmental Law Centre letter to Dr. Trevor Corneil, “Re: Request that the Drinking Water 
Officer issue a Drinking Water Hazard Abatement and Prevention Order”, pp. 7-8 and Appendix A. 
16

 The maximum acceptable safe level is set at 10 ppm.  See the enclosed Environmental Law Centre letter to Dr. 
Trevor Corneil, “Re: Request that the Drinking Water Officer issue a Drinking Water Hazard Abatement and 
Prevention Order”, Appendix A.  Note that in addition to the readings in Appendix A of that document, Brian Upper 
of Steele Springs Waterworks District has informed us that the January 7, 2016 test again exceeded the safe level, 
and registered 12.8 ppm. 
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be applied to the field than the alfalfa crop and soil could absorb, the excess nitrogen could 
potentially enter the aquifer and drinking water supply.   

In sum, our clients needed such information, in order to pass it on to Interior Health’s Drinking 
Water Officer so that the Officer could make an order to protect the public drinking water 
supply.  

Unfortunately, instead of recognizing the public interest in disclosure of this health-related 
information -- and proactively and promptly disclosing it as required by s. 25 of the Act --  
government delayed disclosing some of this information, and failed to disclose other 
information.  Specifically, government delayed disclosing the MOE authorizations for the 
application of effluent by the MOE -- and failed to disclose other critical information.  In the 
process, government: 

 refused an informal request for copies of all the effluent authorizations  
 required us to file a formal FOI request 
 when a formal request for the authorizations was filed, responded to the formal FOI 

request for the authorizations by imposing a $150 fee, which, when questioned in a phone 
call, was described as potentially being as high as $600.   

 after suggesting a narrowing of our request could lower the fee, did respond to our 
request for the authorizations made on four specific dates -- and sent the authorizations 
made on or about the dates we specified.  (However, even this disclosure was late, and 
missed the statutory deadline for disclosure.) 

 failed to disclose an additional relevant authorization for effluent application, presumably 
because it was made on a date that we had not been able to specify.   

 to the present day, have failed to proactively and promptly disclose the measurements of 
available nitrogen in the field before and after the effluent application, in response to our 
informal emailed request  

The details are described below. 

 On October 5, 2015 the ELC emailed the MOE to ask for copies of the 2015 
authorizations for the application of liquid effluent – and to ask if any other 
authorizations had taken place other than the two 2015 authorizations and an April 2014 
authorization.17 
  

 On October 6, 2015, Jason Bourgeois, compliance section head of the Environmental 
Protection Division of the MOE, refused to provide the authorizations to the ELC, and 

                                                           
17

 See Appendix 4. 
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stated that access to the 2015 authorizations required a formal Freedom of Information 
request.18  
 

 On October 9, 2015 Rachel Gutman of the ELC submitted a formal FOI request for all 
effluent application authorizations made under the compliance order since March 1, 
2014.19  
 

 On October 14, 2015 Information Access Operations of the Ministry of Technology, 
Innovation and Citizen Services responded with an initial $150 fee.20  
 

 On October 16, 2015, the ELC called Information Access Operations to inquire why the 
fee was so high. During this telephone call, the ELC was told that the fee could be 
increased from $150 to an amount (potentially $600) to be determined after the 
information had been located and the time spent accessing the information could be 
accounted for.21  
 

 On October 16, 2015, in order to avoid substantial fees, the ELC wrote to Information 
Access Operations to narrow the scope of the FOI request, and specifically requested four 
authorizations made pursuant to the original compliance order -- providing the dates the 
authorizations were issued and the original compliance order reference number.22 
 

 On October 29th, 2015 the Information Access Operations emailed the ELC, with dates, 
titles and descriptions of four authorizations issued to the Jansens’ farm that appeared to 
match the four requested -- although 3 of the four dates of the orders were slightly off (1-
3 days difference). Information Access Operations asked the ELC to confirm whether 
these were the records requested. Rachel Gutman responded that same day confirming 
that the records were those that the ELC was requesting. [See Appendix 7] 
 

 On November 5th, 2015, Rachel Gutman, on behalf of the ELC, emailed Stephanie Little 
and Jason Bourgeois of the MOE, requesting soil tests taken at the field where the farm 
sprayed effluent.  She stated:  

 
It is my understanding that these measurements were required before and after the 
application of effluent and were the basis for MOE's calculations of the appropriate 
volume of effluent to be applied to the field of concern in the four authorizations made 

                                                           
18

 See Appendix 4. 
19

 See Appendix 5. 
20

 See Appendix 6. 
21

 Telephone call with Eric Shiplack, Senior FOI Analyst, Ministry of Technology, Innovation and Citizens’ Services. 
October 16, 2015.  
22

 See Appendix 7. 
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since the compliance order was issued. Can you provide me with documentation of the 
qualified professional's soil analysis or any data regarding these nitrogen 
measurements? 23 

 
 Jason Bourgeois sent a return email to the ELC’s November 5th request for soil tests on 

November 10th, suggesting that the ELC needed to formally update their FOI request for 
the authorizations to include the soil tests.24 The ELC did not amend their original FOI 
request to include the soil tests.  
 

 On December 11, 2015, the ELC received disclosure via email and was not charged a fee 
for disclosure25  However disclosure was late and missed the legislated deadline for 
disclosure in response to FOI requests.  Section 7 of the Freedom of Information and 
Protection of Privacy Act requires disclosure 30 business days after receiving a request. 
The ELC submitted its revised request on October 16th, 2015- this means government 
was required to respond by November 30th, 2015, which it failed to do.   
 

 Although Government’s late disclosure released the four effluent authorizations that we 
had been able to supply a (rough) date for, Government did not disclose a fifth 
authorization document that that we had not been able to supply a date for – the July 15, 
2014 effluent authorization.26  Although this July 2014 document was not identified in 
our dates supplied when we narrowed the FOI in order to reduce the threatened fees, it 
would have been encompassed under Rachel Gutman’s original October 9, 2015 FOI 
request for all effluent application authorizations made under the compliance order.27 
 

 To date, government has not provided us with the requested soil tests taken at the field 
where the Jansens’ sprayed effluent, despite their obligation to proactively provide such 
public interest information related to a public health risk – even without the necessity of a 
request. 
 

 On February 1, 2016 the Environmental Law Centre filed an application for a Drinking 
Water Hazard Abatement and Prevention Order with the Drinking Water Officer, asking 
for a moratorium on the application of effluent on the field of concern.  The application 
includes the original compliance order and four of the authorizations.   
 

                                                           
23

 See Appendix 8. 
24

 See Appendix 8. 
25

 See Appendix 9. 
26

 Through other means, we have been able to obtain this undisclosed authorization, which is a revision of the April 
16, 2014 authorization.  The undisclosed authorization is found at Appendix D of the request for a Drinking Water 
Hazard Abatement and Prevention Order, attached.   
27 See Appendix 5. 
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This ELC application for a Drinking Water Order includes letters of support from the 
Steele Springs Waterworks District and the Township of Spallumcheen, as well as letters 
of concern from the BC Groundwater Association and the City of Armstrong. 
 
 
 
 

Government’s Failures – What is at Stake Here 

We submit below that s. 25 of the Freedom of Information and Protection of Privacy Act 
required MOE to disclose: 

 all the effluent application authorization documents and  
 the soil tests 

“without delay”  -- and ‘whether or not a request for access was made’.  Section 25 requires the 
prompt and proactive disclosure of information if the information is about a significant risk to 
public health, or if the information’s disclosure is clearly in the public interest.   

An MOE compliance order to stop adding nitrogen-laden manure effluent above a nitrate-tainted 
drinking water supply – and subsequent MOE authorizations to allow the further application of 
such effluent – are clearly about a risk of significant harm to public health.  Nothing is more 
essential to public health than safe drinking water.  Indeed, the authorizations form an important 
part of the scientific evidence supporting the request that the Drinking Water Officer issue a 
Drinking Water Hazard Abatement and Prevention Order.28  Such evidence should be public – it 
should definitely not be concealed, delayed or withheld subject to payment of unreasonable fees.  

The release of such documents is clearly in the public interest, as defined in the Commissioner’s 
recent report on Public Interest Disclosure by Public Bodies.29 Yet: 

 We still await the disclosure of the relevant soil tests.   
 

 It took over 2 months for the ELC to gain access to four of the five relevant effluent 
application authorizations.   
 

 The fifth relevant authorization document was not provided by government.   
 

                                                           
28

 Note that despite government’s delay and failure to deliver all of the authorizations, we have obtained them 
from other sources. 
29

 Office of the Information and Privacy Commissioner for British Columbia, Investigation Report F15-02, “Review 
of the Mount Polley Mine Tailings Pond Failure and Public Interest Disclosure by Public Bodies” (July 2, 2015), 2015 
BCIPC No. 30, online: https://www.oipc.bc.ca/investigation-reports/1814 

https://www.oipc.bc.ca/investigation-reports/1814
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 Along the way, government officials suggested that a significant payment (between $150-
$600) would be necessary before they would release the authorization orders that the 
initial formal FOI request asked for – a remarkably steep price for five authorization 
documents, totalling only 11 pages of what should be easily retrievable documents.30 

This is an unacceptable way for government to treat information about a matter that seriously 
affects the health of the public -- the contamination of drinking water. This kind of information 
should be released proactively and if requested, should be released promptly. 

It is troubling that Government is apparently failing to implement the Commissioner’s report on 
public disclosure.  This is especially troubling, since such authorization orders are routinely and 
promptly available to the public in some jurisdictions.  (See below.)   
 
Important questions arise from this situation:   
 
Why did government officials not proactively release the requested information promptly, in 
accordance with the Commissioner’s Report on Public Interest Disclosure by Public Bodies?31   
 
Why were substantial fees required for obtaining 11 pages of easily retrieved documents?   
 
Why did government delay full disclosure of documents of such clear public importance?   
 
Why are officials still not disclosing the soil tests requested, in a proactive way?   
 
Why did government not release the requested information freely, promptly and without further 
request, as s. 25 requires – and as other jurisdictions do? 
 
 

 
B. The Argument: Section 25 of FIPPA – Information in the public interest 

 
i. Apparent breach of s. 25 

Government has committed an apparent breach of FIPPA by refusing to proactively and publicly 
release the authorization orders issued by the MOE authorizing HS Jansen and Sons Farms to 

                                                           
30

 See Appendix 5, which recapitulates the FOI request for all authorizations subsequent to the compliance order.  
Each of the five authorizations was essentially 2 pages (see Appendix 9 for the 4 authorizations ultimately 
disclosed). Note that the 2-page July 15, 2014 authorization that was not disclosed is found at Appendix D of the 
attached Request for a Drinking Water Hazard Abatement and Prevention Order. 
31

 Office of the Information and Privacy Commissioner for British Columbia, Investigation Report F15-02, “Review 
of the Mount Polley Mine Tailings Pond Failure and Public Interest Disclosure by Public Bodies” (July 2, 2015), 2015 
BCIPC No. 30, online: https://www.oipc.bc.ca/investigation-reports/1814 

https://www.oipc.bc.ca/investigation-reports/1814
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apply manure effluent onto its field. The MOE compliance order and authorizations for 
contaminated effluent release fall squarely within the category of “public interest” information 
that sections 25(1)(a) and (b) of FIPPA require government to release “without delay” – and 
without the necessity of a request. 

 

Section 25(1) states: 

25 (1) Whether or not a request for access is made, the head of a public body must, without 
delay, disclose to the public, to an affected group of people or to an applicant, 
information 

(a) about a risk of significant harm to the environment or to the health or safety of 
the public or a group of people, or 

(b) the disclosure of which is, for any other reason, clearly in the public interest. 

The documents requested by the ELC on behalf of the Save the Hullcar Aquifer Team should 
have been released “without delay” and without a formal request for access, because they 
clearly contain information: 

(a) about a risk of significant harm to the environment or to the health or safety of 
the public or a group of people,  

AND 

(b) the disclosure of which is, for any other reason, clearly in the public interest. 

Regarding, (a), no risk to human health can be more important than a risk to a drinking water 
supply.  There is a clear risk to the drinking water supply, evidenced by the Health Authority’s 
public Drinking Water Advisory and by the MOE’s issuing of the compliance order to the dairy 
farm.  Significantly, the very “group of people” most at risk includes the Save Hullcar Aquifer 
Team, which was trying to obtain the information—after all, they draw their water from the 
tainted aquifer. 

Regarding (b), the disclosure of the compliance order and related authorizations and reports is 
clearly in the public interest.   

We discuss the reasons why below. 

 

ii. Section 25(1)(a) – Was the information requested “about a risk of significant 
harm to the environment or to the health or safety of the public or a group of 
people”? 
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The application of manure effluent on the field near the aquifer presents both a risk of 
environmental damage and a risk to public health. (See above.) The requested MOE 
authorizations to apply effluent clearly provide information about both “a risk of significant 
harm to the environment” and a risk “to the health or safety of the public or a group of people.”  

The authorization orders contain information about how much effluent is permitted to be 
sprayed, the concentration of nitrogen in the soil, and conditions governing the application.32 The 
requested soil test results contain information about how much nitrogen is already present in the 
field being sprayed with effluent – information necessary to determine how much nitrogen might 
ultimately reach the aquifer. All this information is essential for members of the public who want 
to evaluate the potential risk that additional effluent applications pose to the environment and 
public health.  This is especially true when the drinking water aquifer already has such excessive 
nitrates that it is under a Drinking Water Advisory. 

First of all, nitrate contamination of water can pose a risk of significant harm to the environment 
because it can lead to excessive growth of algae and other aquatic plants water bodies. High 
nitrate levels can in effect ‘kill a lake”; the overgrowth of algae and plants deprives the water of 
oxygen and can destroy biodiversity.3334 The EPA notes:  

“Manure, and wastewater containing manure, can severely harm river and stream 
ecosystems. Manure contains ammonia which is highly toxic to fish at low levels. 
Increased amounts of nutrients, such as nitrogen and phosphorus...can cause algal 
blooms which block waterways and deplete oxygen as they decompose. This can kill fish 
and other aquatic organisms, devastating the entire aquatic food chain.”35 

In the case of Steele Springs, nitrate contamination of aquifer #103 may also contaminate Deep 
Creek and Okanagan Lake. Water from the aquifer flows into Steele Springs Creek, which flows 
into Deep Creek and further south into Okanagan Lake. This may be particularly problematic in 
the summer months when water levels are low due to less snow melt and little rain, and the 
aquifer becomes the main source of water for Deep Creek.  

Of even more critical importance, the application of manure effluent may pose a significant risk 
to the health of the public who drink the water in the area near the Jansen farm. The application 
of this effluent is a likely contributor to the spike in nitrate levels in groundwater above the 
maximum safe level of 10 ppm set by Canadian Water Guidelines -- leading to a Water Quality 

                                                           
32

 See the authorization orders at Appendices D-G of the enclosed letter to the Drinking Water Officer.  Note that 
the April 24 authorization is found at Appendix 9 of this letter. 
33

 “Nitrogen and Water”, the U.S. Geological Survey, U.S. Department of the Interior, online: 
http://water.usgs.gov/edu/nitrogen.html  
34

“How’s the Water? Perspectives on Water and Rural Communities in Saskatchewan”, Saskatchewan Econetwork 
(econet), online: http://econet.ca/issues/water/research.html  
35

 “Animal Waste, What’s the Problem?”, Pacific Southwest, Region 9, United States Environmental Protection 
Agency, online: http://www3.epa.gov/region9/animalwaste/problem.html  

http://water.usgs.gov/edu/nitrogen.html
http://econet.ca/issues/water/research.html
http://www3.epa.gov/region9/animalwaste/problem.html
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Advisory. The maximum safe level of 10 ppm was set for the simple reason that the effects of 
drinking water containing more than that amount can be very serious. As discussed above, high 
levels of nitrates are associated with reduced oxygen in the blood, blue baby syndrome, cancer, 
thyroid dysfunction, hormone production that may impact fetal development, and potential risks 
to immune-compromised individuals. 

Recently, a jurisdiction just south of the border dealt with a similar issue. The United States 
District Court in the Eastern District of Washington recently held that the release of manure from 
dairy farms poses a serious health threat to the public. The Court in Community Association for 
Restoration of the Environment et al. v. Cow Palace LLC (Cow Palace) was dealing in part with 
a provision in the Resource Conservation and Recovery Act (RCRA). The RCRA:  

“provides that a civil action may be commenced against ‘any person...who has 
contributed or who is contributing to the past or present handling, storage, treatment, 
transportation, or disposal of any solid of hazardous waste which may present an 
imminent and substantial endangerment to health or the environment.”36 (Emphasis 
added) 

In Cow Palace the nitrate levels in the groundwater affected by the farms had increased past the 
limit of 10 ppm (mg/L)37 set by the Environmental Protection Agency (EPA). The judge pointed 
to the reasoning that the EPA had set this limit “because of the serious health risks, such as 
various types of cancer, that arise when water is consumed at or above this level”38 before 
reasoning that “there can be no dispute that the Dairy’s operations may present an imminent and 
substantial endangerment to the public who is consuming the contaminated water.”39  

 

iii. Section 25(1)(b) – Was disclosure of the documents “clearly in the public 
interest”?  

Section 25(1)(b) provides: 

25.  Whether or not a request for access is made, the head of a public body must, without 
delay, disclose to the public, to an affected group of people or to an applicant, 

                                                           
36

 Community Association for Restoration of the Environment, Inc. v. Cow Palace LLC, No: 13-CV-3016-TOR, United 
States District Court Eastern District of Washington, online: http://www.centerforfoodsafety.org.php53-2.ord1-
1.websitetestlink.com/files/320--order-granting-in-part-msj-11415_78926.pdf  
37

 10 mg/L is the equivalent of 10ppm, the safety limit set by the Canadian Drinking Water Quality Guidelines 
38

 Community Association for Restoration of the Environment, Inc. v. Cow Palace LLC, No: 13-CV-3016-TOR, United 
States District Court Eastern District of Washington, online: http://www.centerforfoodsafety.org.php53-2.ord1-
1.websitetestlink.com/files/320--order-granting-in-part-msj-11415_78926.pdf at p. 103 
39

Community Association for Restoration of the Environment, Inc. v. Cow Palace LLC, No: 13-CV-3016-TOR, United 
States District Court Eastern District of Washington, online:  http://www.centerforfoodsafety.org.php53-2.ord1-
1.websitetestlink.com/files/320--order-granting-in-part-msj-11415_78926.pdf at p. 105 
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http://www.centerforfoodsafety.org.php53-2.ord1-1.websitetestlink.com/files/320--order-granting-in-part-msj-11415_78926.pdf
http://www.centerforfoodsafety.org.php53-2.ord1-1.websitetestlink.com/files/320--order-granting-in-part-msj-11415_78926.pdf
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information… (b) the disclosure of which is, for any other reason, clearly in the public 
interest. 

Thus, in applying s. 25(1)(b), the key question is:  Are the records sought “information the 
disclosure of which is … clearly in the public interest”? 

The Commissioner has stated that for s. 25(1)(b) to apply, disclosure must “plainly and 
obviously” be in the public interest.  But what is “in the public interest”?  In Clubb v. Saanich 
(District), Justice Melvin considered s. 25(1)(b) and concluded that: 
 

The public is truly interested in matters that may affect the health and safety of children.40   
 
In light of the dangers of nitrate-related “blue baby” syndrome and risks to fetal development, 
the public interest in children’s health and safety obviously is engaged here. 
 
Furthermore, the disclosure of these records would be in the public interest for other reasons.  
The Commissioner has pointed out that the public interest includes situations that affect: 
  

 Welfare of a Significant Number of Citizens 
 
The Commissioner has stated: “…the public interest is that which affects, or is in the 
interests of, a significant number of people, something that transcends private interest, 
that is of concern or interest to the public…a subject will be of public interest if it is ‘one 
inviting public attention, or about which the public has some substantial concern because 
it affects the welfare of citizens or one to which considerable public notoriety or 
controversy has attached.’”41 

 
Plainly and obviously, the release of the requested documents was in the public interest 
because they contain information relating to a serious risk to the health of the people who 
draw their tap water from the Steele Springs Waterworks District and the Hullcar aquifer. 
 

 Public Education/Debate and Government Accountability 
 
According to the Commissioner, there may be a clear public interest in disclosure of the 
information in question if disclosure: 

 
o serves the purpose of informing or enlightening the citizenry about the activities 

of their government or its agencies, adding in some way to the information the 

                                                           
40

  1996 CanLII 8417 (BCSC)  This is discussed on pp. 29 and 30 of the Commissioner’s Report on Public Interest 
Disclosure.  See Office of the Information and Privacy Commissioner for British Columbia, Investigation Report F15-
02, “Review of the Mount Polley Mine Tailings Pond Failure and Public Interest Disclosure by Public Bodies” (July 2, 
2015), 2015 BCIPC No. 30, online: https://www.oipc.bc.ca/investigation-reports/1814 
41

 Office of the Information and Privacy Commissioner for British Columbia, Investigation Report F15-02, “Review 
of the Mount Polley Mine Tailings Pond Failure and Public Interest Disclosure by Public Bodies” (July 2, 2015), 2015 
BCIPC No. 30, online: https://www.oipc.bc.ca/investigation-reports/1814 at p. 30 

https://www.oipc.bc.ca/investigation-reports/1814
https://www.oipc.bc.ca/investigation-reports/1814
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public has to make effective use of the means of expressing public opinion or to 
make political choices42;  

o contributes to the education of or debate amongst the public on an issue that is or 
may become topical43; or 

o contributes meaningfully toward holding a public body accountable for its actions 
or decisions.44 

 
 
The nitrate contaminated water supply in the Steele Spring watershed and Hullcar Valley has 
attracted a high level of public debate since at least March 2014. From March 2014 to the present 
day, the Steele Springs Waterworks District has been under a Water Quality Advisory. This has 
understandably caused intense public concern from those that rely on drinking water from the 
Steele Springs Waterworks District and nearby wells.  

The issue has gained the attention of local news outlets including a local news magazine, Your 
Country News45; the Vernon Morning Star46; Castanet News47; the Kelowna Daily Courier48; 
Global News49; and the CBC Morningside radio show.50 The issue has also attracted the attention 
of a UBC Okanagan blog focused on watershed issues in the Okanagan.51 A local group of 
residents, the Save the Hullcar Aquifer team formed last August to address the issue after months 
of discussion within the community.52 Chairman Brian Upper and a trustee of the Steele Springs 
Waterworks District at the time, Al Price, were asked to present on this issue in front of the 
Sustainable Environment Network Society in February 2015, and over 75 people attended from 
                                                           
42

 Office of the Information and Privacy Commissioner for British Columbia, Investigation Report F15-02, “Review 
of the Mount Polley Mine Tailings Pond Failure and Public Interest Disclosure by Public Bodies” (July 2, 2015), 2015 
BCIPC No. 30, online: https://www.oipc.bc.ca/investigation-reports/1814 (at p. 31) 
43

 Office of the Information and Privacy Commissioner for British Columbia, Investigation Report F15-02, “Review 
of the Mount Polley Mine Tailings Pond Failure and Public Interest Disclosure by Public Bodies” (July 2, 2015), 2015 
BCIPC No. 30, online: https://www.oipc.bc.ca/investigation-reports/1814 at p. 17 
44

 As the Commissioner has pointed out, in some cases “pro-active disclosure is clearly in the public interest in 
order to hold the public body, or others, accountable.”  Mount Polley Report F15-02, at pp. 31-32. 
45

 “Steele Springs Waterworks Trustees are ‘Cautiously Optimistic’, Your Country News article, November 2014, 
online: 
http://www.beesafemonashees.org/sites/default/files/YCN%2010%20November%202014%20Steele%20Springs.p
df  
46

 “Spallumcheen supports effluent spray ban”, Roger Nox for the Vernon Morning Star, April 12, 2015, online: 
http://www.vernonmorningstar.com/news/299380451.html and “Water quality raises concerns”, Richard Rolke 
for the Vernon Morning Star, October 8, 2014, online: http://www.vernonmorningstar.com/news/278439241.html 
47

 “A year without tap water”, Carmen Weld for Castanet: Kelowna’s Homepage, February 7, 2015, online: 
http://www.castanet.net/news/Vernon/132382/A-year-without-tap-water 
48

 “Contaminated water running into Okanagan Lake”, Al Price for Daily Courier, Kelowna, February 6, 2015, online: 
http://www.kelownadailycourier.ca/opinion/article_6de15cd8-ada6-11e4-8b8e-2f3365c86830.html  
49

 “Drinking water worries in Spallumcheen,” Global News, October 8, 2014, online: 
http://globalnews.ca/news/1605938/watch-drinking-water-worries-in-spallumcheen/  
50

 Telephone interview with Al Price, October 26 2015 
51

 “Local Issues: Steele Springs”, The UBC Okanagan Watershed: Perspectives on Water Issues in the Okanagan, 
June 24, 2014, online:https://blogs.ubc.ca/ubcowatershed/2014/06/24/local-issues-steele-springs/ 
52

 Information provided by Al Price via email, October 28, 2015 

https://www.oipc.bc.ca/investigation-reports/1814
https://www.oipc.bc.ca/investigation-reports/1814
http://www.beesafemonashees.org/sites/default/files/YCN%2010%20November%202014%20Steele%20Springs.pdf
http://www.beesafemonashees.org/sites/default/files/YCN%2010%20November%202014%20Steele%20Springs.pdf
http://www.vernonmorningstar.com/news/299380451.html
http://www.vernonmorningstar.com/news/278439241.html
http://www.castanet.net/news/Vernon/132382/A-year-without-tap-water
http://www.kelownadailycourier.ca/opinion/article_6de15cd8-ada6-11e4-8b8e-2f3365c86830.html
http://globalnews.ca/news/1605938/watch-drinking-water-worries-in-spallumcheen/
https://blogs.ubc.ca/ubcowatershed/2014/06/24/local-issues-steele-springs/
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all over the Okanagan.53 The issue was also brought to the attention of the Union of BC 
Municipalities by the Spallumcheen council, at the annual UBCM convention in 2014.54 

Clearly, disclosure of the requested information had the potential to substantially contribute to 
the body of information available about what may be polluting public drinking water – and how 
to fix it.  Disclosure would have been valuable in enabling the expression of informed public 
opinion -- and the making of informed political choices on the regulation of effluent applications 
near a drinking water aquifer.  Prompt and full disclosure would have clearly contributed to the 
education of – and debate amongst -- the public on an issue that is highly important and topical. 

Government Accountability 

How the government regulates dairy farms in such situations is of central importance to the 
public – and information about how much effluent the MOE is permitting is particularly 
important to ensuring government accountability in this case. The public is vitally interested in 
Government decisions to authorize effluent applications near a water supply that is already 
tainted.  For example, the public has the right to know: 

 the actual amount of effluent being authorized,  
 the conditions placed on the authorization,  
 the amount of nitrogen in the soil as recorded in the authorizations and soil tests,  
 how much nitrate the alfalfa can actually absorb, and  
 other information relevant to the question of whether additional nitrate may find its way 

into the drinking water supply.  

If MOE has been authorizing too much effluent above the water supply, the public needs 
documents like those requested to hold government accountable.  In fact, the application for the 
Drinking Water Hazard Abatement and Prevention Order filed by our client is an important 
accountability measure – and it has made use of the technical information in the requested 
government authorizations.  Yet, the application for a Drinking Water Order is still impoverished 
because government has not yet publicly released the soil tests requested by the ELC on 
November 5, 2015.55   

It is important to note that this Drinking Water Hazard Order request has now been supported by 
the Steele Spring Waterworks District and the Township of Spallumcheen, as local citizens take 
political action to protect local water supplies and hold the Ministry of Environment accountable 
for authorizing the challenged effluent applications. 

                                                           
53

 Telephone interview with Al Price, October 26, 2015  
54

 Telephone interview with Al Price, October 26, 2015 
55

 See the enclosed Environmental Law Centre letter to Dr. Trevor Corneil, “Re: Request that the Drinking Water 
Officer issue a Drinking Water Hazard Abatement and Prevention Order”.  See Appendix 8 of this letter for the 
request for soil test information. 
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In sum, the disclosure of the requested documents was clearly in the public interest because the 
documents convey information that the public needs in order to hold government accountable for 
its management of the environment and public health – including authorizations of effluent 
applications which may well have contributed to raising nitrate levels in drinking water to unsafe 
levels.  

The Commissioner has stated that guidance “as to what the public interest is may also be found 
by examining the circumstances in cases decided in other jurisdictions.”56 It is important to note 
that the Ontario Information and Privacy Commissioner decisions have developed the principle 
that information relating to how government is addressing public safety issues is in the public 
interest for accountability reasons. For example, in IPC Order P-270, Commissioner Tom Wright 
found that information related to safety concerns about nuclear energy was in the public interest. 
He stated that: 

In my view, there is a need for all members of the public to know that any safety issues 
related to the use of nuclear energy which may exist are being properly addressed by the 
institution and others involved in the nuclear industry. This is in no way to suggest that 
the institution is not properly carrying out its mandate in the area...disclosure of the 
information could have the effect of providing assurances to the public that the institution 
and others are aware of safety related issues and that action is being taken.57  

He also reasoned: 

I believe that the institution, with the assistance and participation of others, has been 
entrusted with the task of protecting the safety of all members of the public. Accordingly, 
certain information, almost by its very nature, should generally be publicly available.58 

This reasoning was adopted by the Inquiry Officer in Ontario Order P-1175. The Officer in that 
case was dealing with the failure of the Ontario Ministry of Labour to release a report resulting 
from an investigation under the Occupational Health and Safety Act conducted at a 
petrochemical facility. Safety incidents had been documented in the past. The Commissioner 
found that the release of information related to documented incidents involving machinery 
failure was in the public interest because “of the documented incidents which have occurred, and 
the public interest in the safe operation of petrochemical facilities.”59 

                                                           
56

 Office of the Information and Privacy Commissioner for British Columbia, Investigation Report F15-02, “Review 
of the Mount Polley Mine Tailings Pond Failure and Public Interest Disclosure by Public Bodies” (July 2, 2015), 2015 
BCIPC No. 30, online: https://www.oipc.bc.ca/investigation-reports/1814 at p. 32 
57

 Order P-270, Information and Privacy Commissioner of Ontario, Ontario, February 11, 1992, online: 
https://www.ipc.on.ca/images/Findings/Attached_PDF/P-270.pdf at p. 33 
58

 Order P-270, Information and Privacy Commissioner of Ontario, Ontario, February 11, 1992, online: 
https://www.ipc.on.ca/images/Findings/Attached_PDF/P-270.pdf at p. 33 
59

 Order P-1175, Information and Privacy Commissioner of Ontario, Ontario, May 7, 1996, online: 
https://www.ipc.on.ca/images/Findings/Attached_PDF/P-1175.pdf p.6 

https://www.oipc.bc.ca/investigation-reports/1814
https://www.ipc.on.ca/images/Findings/Attached_PDF/P-270.pdf
https://www.ipc.on.ca/images/Findings/Attached_PDF/P-270.pdf
https://www.ipc.on.ca/images/Findings/Attached_PDF/P-1175.pdf


18 
 

Similarly, a broad interpretation of “public interest” should apply in this case. The application of 
the manure effluent by the farm has been a likely contributor to a public health risk – the people 
living in the Steele Springs Waterworks District have been under a Do Not Drink advisory for 
almost two years, and continue to be under one. The Ministry of the Environment has been 
entrusted by the public to address such pollution issues, and in this case MOE has taken some 
action. The public has an extraordinary and compelling interest in whether the actions of 
government are sufficient to ensure that their drinking water is safe to drink.  Indeed, what issue 
of could be of higher public interest than safe drinking water?   

 

iv. Disclosure in other jurisdictions 

It may be useful to review how some other Governments are releasing the same kind of 
information we have requested – and releasing it proactively and/or routinely.  

Alberta, a jurisdiction with extensive cattle production, proactively releases compliance orders 
and authorizations related to farms on the Natural Resources Conservation Board website [See 
Appendix 12 for an example].60 The operational division of the Board is responsible for the 
ongoing regulation of confined feeding operations, including cows. Two kinds of orders are 
posted on their website, enforcement orders and emergency orders. Enforcement orders can be 
issued “if an operator is creating a risk to the environment or an inappropriate disturbance, or is 
contravening or has contravened the act, the regulations or a permit issued under the act.”61 
Emergency orders “are issued when a release of manure, composting materials or compost into 
the environment may occur, is occurring or has occurred, and the release is causing or has caused 
an immediate and significant risk to the environment.”62 Users of the website can “click” on 
either “Active Orders” or “Archived Orders”. Examples of Enforcement Orders include an order 
that a dairy farm cease spreading manure on its property63 and an order against a farm that had 
released manure effluent through irrigation equipment without prior and required authorization 
by the NRCB.64  Examples of Emergency Orders include an order against a farm whose liquid 
manure storage tank had breached and was “possibly contaminating the groundwater” and 
“potentially, flowing into and thereby polluting the Blindman River”65; a farm that had applied 
                                                           
60

 “Enforcement and Emergency Orders”, Confined Feeding Operations, Natural Resources Conservation Board, 
online: https://cfo.nrcb.ca/Compliance/Orders.aspx  
61

 “Enforcement and Emergency Orders”, Confined Feeding Operations, Natural Resources Conservation Board, 
online: https://cfo.nrcb.ca/Compliance/Orders.aspx 
62

 “Enforcement and Emergency Orders”, Confined Feeding Operations, Natural Resources Conservation Board, 
online: https://cfo.nrcb.ca/Compliance/Orders.aspx  
63

 Enforcement Order No. 04-24, August 20, 2004, Agricultural Operation Practices Act, Alberta, online: 
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Enforcement-Orders/2004/04-24.pdf  
64

 Agricultural Operation Practices Act, Alberta, online: https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-
Enforcement-Orders/2003/03-17.pdf  
65

 Enforcement Order 03-17, September 23, 2003, Agricultural Operation Practices Act, Alberta, online: 
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Emergency-Orders/2011/11-02.pdf  

https://cfo.nrcb.ca/Compliance/Orders.aspx
https://cfo.nrcb.ca/Compliance/Orders.aspx
https://cfo.nrcb.ca/Compliance/Orders.aspx
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Enforcement-Orders/2004/04-24.pdf
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Enforcement-Orders/2003/03-17.pdf
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Enforcement-Orders/2003/03-17.pdf
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Emergency-Orders/2011/11-02.pdf
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liquid manure to ground that was frozen and that had caused an “‘immediate and significant risk 
to the environment’ by entering a common body of water that is used for numerous purposes 
including domestic water supplies”66; and a farm that pumped liquid manure through an 
irrigation system into a lake.67 Given these examples, it seems likely that the authorization orders 
given to the Jansen farm and requested by the ELC would be posted online in Alberta. 

The Iowa Department of Natural Resources (DNR) is responsible for ensuring compliance with 
Iowa’s environmental laws. They issue administrative orders against operations, including farms. 
The DNR posts all of these administrative orders on their website [See Appendix 13 for an 
example].68 Examples of orders posted online include orders against a farm for discharges of 
manure effluent that were contaminating a local tributary69; a dairy farm where manure effluent 
was running over the lagoon it was being stored in70; and a farm that had been applying manure 
applications illegally71.  

The United States Environmental Protection Agency (EPA) posts information about farms and 
other industrial projects on their Enforcement and Compliance History Online (ECHO) 
website.72 This website provides information about whether or not an operation is in compliance, 
but does not post the specific order. The EPA does provide online reading rooms or libraries, 
however, organized by regions of the United States.73 The EPA posts frequently requested 
information in these rooms. In the virtual reading room for Region 474, the EPA has posted two 
compliance orders against farms because of the release of manure effluent into the 
environment.75 In both cases, the farms release of manure effluent was causing nitrate 
contamination of the drinking water supply. Both orders mention that nitrate contaminated 
                                                           
66

 Emergency Order No 11-01, March 11, 2011, Agricultural Operation Practices Act, Alberta, online: 
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Emergency-Orders/2011/11-01.pdf  
67

 Emergency Order No 04-13, July 20, 2004, Agricultural Operation Practices Act, Alberta, online: 
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Emergency-Orders/2004/04-13.pdf  
68

 “DNR Enforcement Actions”, Enforcement Actions, Iowa Department of Natural Resources, online: 
http://www.iowadnr.gov/idnr/About-DNR/About-DNR/Enforcement-Actions  
69

 Administrative Order No. 2015-AF0-30, Iowa Department of Natural Resources, online: 
https://programs.iowadnr.gov/legal//documents/635815421868835532muhlbauer.pdf  
70

 Administrative Consent Order No. 2015-AFO-34, Iowa Department of Natural Resources, online: 
https://programs.iowadnr.gov/legal//documents/635823324291741476feuerhelm.pdf  
71

 Administrative Consent Order No. 2015-AFO-26, Iowa Department of Natural Resources, online: 
https://programs.iowadnr.gov/legal//documents/635780112407099188parks.pdf  
72

 “ECHO”: Enforcement and Compliance History Online, United States Environmental Protection Agency, online: 
http://echo.epa.gov/  
73

 “FOIA Online Libraries”, United States Environmental Protection Agency, online: http://www2.epa.gov/foia/foia-
online-libraries  
74

 “Region 4 Virtual Reading Room – Section 1431 of the Safe Drinking Water Act, 42 U.S.C. Section 300i, - 
Emergency Power”, States Environmental Protection Agency, online: http://www2.epa.gov/foia/region-4-virtual-
reading-room-section-1431-safe-drinking-water-act-42-usc-section-300i  
75

 Emergency Administrative Order, Docket No.: SDWA-04-2001-0003, United States Environmental Protection 
Agency, online: http://www2.epa.gov/sites/production/files/2014-03/documents/naylor_farm.PDF; and 
Emergency Administrative Order, Docket No.: SDWA-04-2000-0060, United States Environmental Protection 
Agency, online:http://www2.epa.gov/sites/production/files/2014-03/documents/barefoot_farm.PDF  
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drinking water can cause methemoglobinemia, blue baby syndrome, and gastric problems which 
have been shown to cause cancer in test animals.76 These orders were released in the online 
reading room because they had been released in response to Freedom of Information requests. 
Other administrative orders regarding dairy farms in the Pacific Northwest were released in the 
reading room for Region 10.77 These orders were released because of a major nitrate 
contamination of the groundwater in the Yakima Valley. Nitrate levels in the drinking water had 
exceeded the maximum level of nitrates set out by the EPA.78 This has caused great public 
concern in the Yakima Valley, and the EPA now releases information about these farms in its 
reading room. 

In Washington, compliance orders are not necessarily required by law to be proactively released. 
However, when requested, compliance orders are quickly provided. The Environmental Law 
Centre requested compliance orders relating to farms spreading cow manure onto fields in 
Washington State on October 16th, 2015 – this request was quickly returned (in this case, the 
same day) at no cost. The disclosure included soil testing results and compliance orders.79 The 
Washington State Department of Ecology sent the ELC a link to an online folder, which 
contained all of the files, available for download. An informal request to the Washington State 
Department of Health on October 23rd for any compliance order related to nitrate contamination 
of water was quickly returned free of charge by an email on Monday, October 26th with an 
attached Notice of Correction, issued to a water purveyor for failing to meet regulatory 
standards, including a safe level of nitrates.80 

Similarly, the ELC was able to quickly and easily access information related to farm compliance 
with orders related to spreading manure from Oregon. On November 9, 2015, the ELC sent an 
email to the Oregon Department of Agriculture requesting inspection documents and orders 
relating to the discharge of effluent by a specific dairy in Oregon. The next day, November 10, 
2015, the Department responded to confirm they were working on the request, and indicated that 
they would have the orders to the ELC in the next few days. On November 13, 2015, the 
Department sent all relevant documents (25 files in total) to the ELC by email. These documents 
included compliance orders and the results from tests done on water for e coli and nitrogen 
levels.81 
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 See, for example, p. 4-5 of Emergency Administrative Order, Docket No.: SDWA-04-2000-0060, United States 
Environmental Protection Agency, online http://www2.epa.gov/sites/production/files/2014-
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 “Lower Yakima Valley Groundwater”, Region 10: The Pacific Northwest, United States Environmental Protection 
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States Environmental Protection Agency, March 2013, online: 
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 See Appendix 14. 
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 See Appendix 15. 
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 See Appendix 16. 
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In striking contrast to British Columbia, in both Oregon and Washington State this type of 
information is not withheld from the public, or subject to delayed release.  It is easily available to 
citizens requesting it -- in less than a week.  Such information should also be quickly and easily 
available in BC, pursuant to s. 25 of the Act. 

Better yet, such information should be proactively posted online, as is done in Alberta and Iowa.   

After all, British Columbians can commonly go to a Health Authority website that lists the health 
violations found by inspectors at local restaurants -- and see the corrective actions ordered by 
health inspectors.82  Why should such information about drinking water not be similarly posted 
online? 

 

The Continuing Problem of Government Non-compliance with s. 25 of FIPPA 

The BC Government appears to have a recurring problem in failing to proactively disclose 
“public interest” documents.  In 2014, it was surprising that Government refused to release the 
requested environmental assessment and dam safety inspection reports done at the Mount Polley 
Mine.  However, in that case, Government was labouring under an incorrect interpretation of the 
requirements of s. 25 of the Act. In the wake of your report that clarified that if disclosure of 
information is clearly in the public interest, government must release the information without 
delay and without a request, it is surprising that public bodies are still delaying the full disclosure 
of public interest information.  

While we recognize that it may take public bodies some time to set up sophisticated proactive 
disclosure regimes, it is surprising that documents of such clear and pressing “public interest” 
were treated as they were in this case.  

 

Conclusion 

We request that the Commissioner investigate and report on the apparent breach of s.25 of 
FIPPA by Government in this case. The requested authorization orders and soil test analyses fall 
squarely within both sections 25(1)(a) and 25(1)(b).   

Applying s. 25(1)(a), it is clear that the information sought is “about a risk of significant harm to 
the environment or to the health or safety of the public or a group of people”.  The documents 
sought relate to manure effluent applications which have likely contributed to rising and unsafe 

                                                           
82 For example, see restaurant health inspections at Vancouver Island Health Authority Inspections 
mainpage:http://www.viha.ca/mho/inspections/.  Click on "Food Facility Inspection Reports" to get to 
the search page: http://www.healthspace.ca/Clients/VIHA/VIHA_Website.nsf/Food-Frameset . 
 

http://www.viha.ca/mho/inspections/
http://www.healthspace.ca/Clients/VIHA/VIHA_Website.nsf/Food-Frameset
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levels of nitrates in the local drinking supply. This is both a threat to the environment and to the 
health of the public – most particularly to the group of residents who draw drinking water from 
the affected aquifer.   

Applying s. 25(1)(b), the disclosure of the documents would clearly be in the “public interest”, as 
defined in the Commissioner’s Report on Public Interest Disclosure by Public Bodies.  The 
release of the authorization orders and the soil analyses is in the public interest because these 
documents contain: 

 Information related to the welfare of the public (who are exposed to drinking water that 
may be contaminated);  
 

 Information related to an issue that has attracted public notoriety, controversy and debate 
(namely, the cause and cure of contaminated drinking water); 
 

 Information that will enlighten the citizenry about government actions, and help them 
express public opinion and make political choices; and 
 

 Information related to government’s management of environmental and health hazards 
that is necessary to hold government accountable for that management – and to rectify 
government’s actions to better protect public health.  

Therefore, the requested information should have been disclosed without delay, without formal 
request, and without fees. 

In light of our submissions above, we request that you: 

 pursuant to ss.42(1)(a) and 42(2)(a), investigate the aforementioned apparent breaches of 
s. 25;  
 

 report on the important policy issues that arise from this case; 
 

 make recommendations for reform of the Freedom of Information and Protection of 
Privacy Act to specifically require that all Environmental Compliance Orders and related 
Authorization Orders be proactively and routinely released online; 
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 make recommendations for amendments to the Act to define the categories of “public 
interest” documents that should be proactively released by Government, without request.  
 

Further to the last two recommendations, we urge you to adopt the 17 recommendations found in 
the attached submission, In the Public Interest: Unlock the Vault, law reform to ensure proactive 
disclosure of “Public Interest” records. 

 

 

Sincerely, 

 

 

________________________ 

Rebecca Kantwerg, Law Student 

 

 

_________________________ 

Calvin Sandborn, Legal Director 
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Appendix 1: Section 25 of FIPPA 

Information must be disclosed if in the public interest 

25  (1) Whether or not a request for access is made, the head of a 

public body must, without delay, disclose to the public, to an 

affected group of people or to an applicant, information 

(a) about a risk of significant harm to the environment 

or to the health or safety of the public or a group of 

people, or 

(b) the disclosure of which is, for any other reason, 

clearly in the public interest. 

(2) Subsection (1) applies despite any other provision of this 

Act. 

(3) Before disclosing information under subsection (1), the head 

of a public body must, if practicable, notify 

(a) any third party to whom the information relates, 

and 

(b) the commissioner. 

(4) If it is not practicable to comply with subsection (3), the 

head of the public body must mail a notice of disclosure in the 

prescribed form 

(a) to the last known address of the third party, and 

(b) to the commissioner. 
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Appendix 2: Water Quality Advisory, July 14, 2014 
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Appendix 3: Nitrate History of the Steele Springs Waterworks 

Monthly Nitrate Concentrations (ppm), Steele Springs Waterworks District 
Source: Steele Springs Waterworks District 
 

 
 Jan Feb March April May  June  July  Aug Sept Oct Nov  Dec 

1994 
      

3.83 
     

1997  
     

6.58 
     

2001 
  

9.50 
8.88 

8.90 
        

2002  7.40 8.15    7.10 7.00 7.35 7.25 7.75 
 

2003 7.50 7.88 7.62 7.63 7.50  7.13 7.50 7.13 7.50 7.50 
 

2004 7.38 7.50 
7.38 
7.38 

7.00 6.88 7.00 6.63  6.38 5.90 6.38 
 

2005 6.25 6.00 6.50  5.50 5.38 
 

4.63 
4.50 
4.35 

4.50 4.75 5.20 

2006 5.30 5.38 5.50 5.25 4.39 4.40 4.00 
 

4.17  3.53 3.20 

2007 3.54 3.63 3.85 3.90 3.65 3.40 2.87 2.23 2.14 2.12 2.29 
 

2008 2.35 2.07 2.13 2.10 1.98 1.88 1.64 1.71 1.33 1.60 1.39 1.40 

2009 1.62 1.62 1.67 1.70 1.37 1.40  1.23 1.30  
1.44 
1.38  

2010 1.62 
1.69 
1.67 

1.64 1.78 
 

1.49 1.35 
     

2011 
  

1.65 
     

1.95 
   

2012    5.23 5.50 5.57 5.00  6.00 6.00 5.47 5.00 

2013 2.55 2.75 3.00 4.60 3.81 3.64 3.42 3.44 4.10 4.50 6.29 5.73 

2014 7.01 8.56 10.10 10.30 12.40 12.70 12.50 12.50 10.10 12.10 11.90 10.40 

2015 12.60 13.00 12.30 11.00 10.10 9.84 9.74 9.18 9.00 10.20 11.20 12.50 
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Appendix 4  

ELC’s initial request for the authorizations and response 

-----Original Message----- 

From: Rachel Gutman [mailto:rgutman@uvic.ca] 

Sent: Monday, October 5, 2015 11:05 AM 

To: Little, Stephanie ENV:EX 

Subject: Information regarding Compliance Order (file #76600-20/Armstrong) 

 

Dear Ms. Little, 

  

I am writing in regards to a Compliance Order issued to HS Jansen and Sons 

Farms Ltd (file #76600-20/Armstrong). I am a law student with the 

Environmental Law Centre at the University of Victoria, researching the 

recent nitrate contamination of the Steele Springs aquifers and am wondering 

if you might be able to provide me with some information about the Jansen's 

current farming practices. 

  

On April 16th, 2014, HS Jansen and Sons Farms received authorization from the 

MOE to apply 12,000 US gallons/acre of effluent after the first and second 

cuts of alfalfa. This quantity was determined based on a nitrate 

concentration of 8.1 lbs of nitrogen/1000 gallons. From what I understand, 

two more authorizations were granted by the MOE on July 16th and August 28th 

of this year to spray effluent on the field of concern. If it is possible, 

can you send me a copy of these authorizations? 

  

If you are unable to send me a copy, can you please confirm whether or not 

the authorizations granted on July 16th and August 28th were consistent with 

the authorization on April 16th, 2014? That is, was the farmer again 

permitted to by the MOE to spray 12,000US gallons/acre of effluent on the 

field of concern after the first and second cuts of alfalfa? What 

concentration of nitrogen was this based upon? 

 

Finally, have there been any other authorizations to apply effluent to the 

field of concern besides April 16th 2014, July 16th 2015, and August 28th 

2015? 

 

Thank you for your help, 

 

Rachel Gutman 

 

Response from the Ministry of Environment requiring a formal FOI request 

From: "Bourgeois, Jason ENV:EX" <Jason.Bourgeois@gov.bc.ca> 

Subject: Information regarding Compliance Order (file #76600-20/Armstrong) 

Date: 6 October, 2015 12:22:38 PM PDT 

To: "'rgutman@uvic.ca'" <rgutman@uvic.ca> 

Cc: "Little, Stephanie ENV:EX" <Stephanie.Little@gov.bc.ca> 

 

 

Rachel, thank you for your enquiry for information regarding Compliance Order 

(file #76600-20/Armstrong). You have identified yourself as a law student 

with the Environmental Law Centre at the University of Victoria doing 

https://wm3.uvic.ca/src/compose.php?send_to=rgutman@uvic.ca
https://wm3.uvic.ca/src/compose.php?send_to=Jason.Bourgeois%40gov.bc.ca
https://wm3.uvic.ca/src/compose.php?send_to=rgutman%40uvic.ca
https://wm3.uvic.ca/src/compose.php?send_to=rgutman%40uvic.ca
https://wm3.uvic.ca/src/compose.php?send_to=Stephanie.Little%40gov.bc.ca
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research on an aquifer in the Okanagan.  You have not identified the purpose 

of your research or whether you are, or your law centre is, representing a 

specific client in existing or pending litigation.  The issue you have 

identified is a sensitive one among a number of parties and we are mindful of 

privacy rights of everyone involved.  For that reason, we are requiring that 

a formal Freedom of Information request be made to obtain any and all records 

you may be interested in. 

  

As a courtesy to you, I have provided a document that describes several 

options you may wish to pursue to navigate the FOI process.  Best of luck on 

your research. 

  

Regards, 

Jason 

 

 

Jason Bourgeois, LL.B., M.Sc. 

Compliance Section Head | Environmental Protection Division 

Ministry of Environment 

Tel: 250.371.6267 | Fax: 250.828.4000 

1259 Dalhousie Dr. | Kamloops | BC | V2C 5Z5 

Jason.Bourgeois@gov.bc.ca 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://wm3.uvic.ca/src/compose.php?send_to=Jason.Bourgeois%40gov.bc.ca
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Appendix 5: 

Confirmation of the ELC’s formal FOI request 
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Appendix 6 

 Response to ELC’s formal FOI request 

From: "Shiplack, Eric" <IAOResourceTeam@gov.bc.ca> 

Subject: FOI Request MOE-2015-53213 

Date: 14 October, 2015 5:19:54 PM PDT 

To: rgutman@uvic.ca 

 

Dear Rachel Gutman: 

 

Re: Request for Access to Records – Fee Estimate 

Freedom of Information and Protection of Privacy Act (FOIPPA)  

  

I am writing further to your request received by the Ministry of Environment. 

Your request is for: 

 

Regarding the compliance order issued on March 6th, 2014 by the Ministry to 

HS Jansen and Sons Farms Ltd, file #76600-20/Armstrong: all subsequent 

records of MOE authorizations permitting the application of liquid effluent 

by HS Jansen and Sons Farm. (Date Range for Record Search: From 03/01/2014 To 

10/09/2015) 

 

Section 75(1) of FOIPPA provides that we may charge a fee for certain limited 

costs of processing your request. However, the first three hours to search 

for records and any time spent reviewing and/or severing information from the 

records is not charged to you. A complete copy of FOIPPA is available online 

at: http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/96165_00  

 

Due to the size and scope of your request, we are assessing a fee. You may 

wish to consider options to reduce or possibly eliminate the fee estimate, 

such as:  

· Reducing the time period for which you have requested records, or  

· Requesting records from specific staff members or program areas in the 

Ministry, or  

· Requesting specific types of records (e.g. final versus draft, 

correspondence, briefing notes, reports), or 

· Requesting electronic copies of the records.  

  

If you choose to narrow your request, a revised fee estimate may be provided. 

I will work with you to try to find an efficient and cost effective method in 

which to provide records. The fee of $ 150 has been calculated as per the 

attached Fee Summary.  

 

Due to the amount of the estimate, we will require a full payment in the 

amount of $150.00. Please send a cheque or money order made payable to the 

Minister of Finance, quote your file number and mail it to: 

 

Attn: Eric Shiplack  

Information Access Operations  

Ministry of Technology, Innovation and Citizens’ Services  

PO Box 9569 Stn Prov Govt  

Victoria BC V8W 9K1 

 

To pay by credit card, please call 250 387-1321. VISA, Master Card and Amex 

are accepted. You will need to have your request number and payment amount 

https://wm3.uvic.ca/src/compose.php?send_to=IAOResourceTeam%40gov.bc.ca
https://wm3.uvic.ca/src/compose.php?send_to=rgutman%40uvic.ca
http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/96165_00
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ready. Credit card payments will appear on your statement as “QP Bookstore”. 

If applicable, fee refunds are paid by cheque and are not credited back to 

the payment card. 

  

Your request has been placed on hold. Upon receipt of payment, we will resume 

processing your request. All reasonable efforts have been made to generate an 

accurate estimate. You will be required to pay the actual cost whether it is 

higher or lower than the estimate. If it appears that the actual cost of 

processing the request will be different than the original fee estimate, we 

may issue a revised estimate. In certain circumstances fees may be partially 

or entirely waived. 

 

You have the right to request a fee waiver. Section 75(5) of the FOIPPA sets 

out the rules regarding when a fee waiver may be granted by a public body. If 

you decide to request a fee waiver, you bear the burden of proof to establish 

that a waiver should be granted. You must demonstrate that: (1) You cannot 

afford the payment or for any other reason it is fair to excuse payment, or 

(2) The record relates to a matter of public interest, including the 

environment or public health or safety. 

  

Please send your fee waiver request in writing and provide detailed evidence 

and reasons to support your case. You may mail or email this information to 

the analyst processing your request. Their contact information is provided in 

the body of the email. 

 

The Ministry will consider these factors when assessing whether or not to 

grant a fee waiver request: 

  

1. Inability to pay: In order for the head of a public body to consider 

waiving or reducing the fee for reasons of inability to pay, you must provide 

sufficient evidence to allow the public body to make a fair determination. 

Sufficient evidence could include a financial statement, pay stub, bank 

statement or Canada Revenue Agency Notice of Assessment. (Commissioner’s 

Order 79-1996 and 2001-04).  

 

2. Public Interest: In order for the head of a public body to consider 

waiving or reducing the fee because the records relate to a matter of public 

interest, you must provide sufficient evidence in support of the following 

factors:  

· Has the information been the subject of recent public debate?  

· Does the subject matter of the record relate directly to the environment, 

public health, or safety?  

· Would dissemination of the information yield a public benefit by  

    - disclosing an environmental, public health or safety concern  

    - contributing meaningfully to the development or understanding of an  

 important environmental, health, or safety issue, or  

    - assisting public understanding of an important policy, law, program, or      

       service?  

· Do the records show how the public body is allocating financial or other 

  resources?  

 

If the head decides that the records do relate to a matter of public 

interest, then he or she must then determine whether you should be excused 

from paying all or part of the estimated fees. Factors that should be 

considered would include:  

 · Is your primary purpose to disseminate information in a way that could 

   reasonably be expected to benefit the public, or to serve a private   
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   interest?  

 · Are you able to disseminate the information to the public? 

 

If your primary purpose is to serve a private interest, then the head may be 

justified in refusing to waive fees, even where he or she is of the opinion 

that the records do relate to a matter of public interest. (Commissioner’s 

Order 155-1997) 

 

Where a balance of fees is owed, payment must be received prior to the 

release of the records. We will notify you if a balance is due. Your request 

will be placed on hold pending receipt of final payment. 

  

You have 20 business days to respond to this letter. If we do not hear from 

you by Nov 12, 2015, we will consider your request abandoned and close the 

file. 

  

If you have any questions regarding your request, please contact me at 250 

356-9155. This number can be reached toll-free by calling from Vancouver, 604 

660-2421, or from elsewhere in BC, 1 800 663-7867 and asking to be 

transferred to 

250 356-9155. 

 

Pursuant to section 52 of FOIPPA, you may ask the Office of the Information 

and Privacy Commissioner (OIPC) to review any decision, act, or failure to 

act with regard to your request. You have 30 business days to file your 

written request for review. Please provide OIPC with a copy of your original 

request, our response, and the reasons or grounds upon which you are 

requesting the review to the address below. 

 

 Information and Privacy Commissioner 

 PO Box 9038 Stn Prov Govt 

 4th Floor, 947 Fort Street 

 Victoria BC V8W 9A4 

 Telephone 250 387-5629 

 Fax 250 387-1696 

  

  

 Sincerely, 

  

 Eric Shiplack 

 Senior FOI Analyst 

 Information Access Operations 
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Appendix 7  

ELC’s revised FOI request and Response from MOE asking for confirmation of found 
records 

 
From: Rachel Gutman [mailto:rgutman@uvic.ca]  

Sent: Friday, October 16, 2015 4:44 PM 

To: IAO Resource Team SSBC:EX 

Subject: Re: FOI Request MOE-2015-53213 

  

Hi Eric,  

 

Thank you for speaking with me today. I've re-written my FOI request in an 

attempt to narrow the the scope. My updated request is as follows: 

 

Regarding the compliance order issued on March 6th, 2014 by the Ministry of 

the Environment (MOE) to HS Jansen and Sons Farms Ltd, file#76600-

20/Armstrong: I request the MOE authorization letters issued on April 16, 

2014, August 26, 2014, July 16, 2015, and August 28, 2015, to HS Jansen and 

Sons Farm, permitting the application of liquid effluent. The authorization 

letters issued on April 16 and August 26, 2014 we're made by Jason Bourgeois, 

MOE Compliance Section Head (Kamloops).   

   

Best,  

  

Rachel Gutman  

 
  

Response from MOE asking for confirmation of found records  

From: "IAO Resource Team SSBC:EX" <IAOResourceTeam@gov.bc.ca> 

Subject: RE: FOI Request MOE-2015-53213 

Date: 29 October, 2015 5:09:28 PM PDT 

To: "'Rachel Gutman'" <rgutman@uvic.ca> 

 

Hello Rachel, 

 

I am following up on your FOI request (MOE-2015-53213) and subsequent 

narrowing of the scope of the wording: 

 

There has been some back and forth exchanges between myself and the 

responding Program Areas, and the South Area has advised me that they have 

four letters, but the dates do not exactly match dates provided in your 

request. They seem to fit the overall description and are from right around 

those dates though. I provided you with the date, title and brief description 

that I am hoping will confirm or deny whether these are the records you are 

seeking: 

 

April 16, 2014 –  Authorization for Nutrient Application Under Section 112 

Compliance Order – Issued to H.S. Jansen and Sons Farm Ltd March 6, 2014 

 

August 27, 2014 -  Authorization for Nutrient Application Under Section 112 

https://wm3.uvic.ca/src/compose.php?send_to=rgutman@uvic.ca
https://wm3.uvic.ca/src/compose.php?send_to=IAOResourceTeam%40gov.bc.ca
https://wm3.uvic.ca/src/compose.php?send_to=rgutman%40uvic.ca
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Compliance Order – Issued to H.S. Jansen and Sons Farm Ltd August 27, 2014 

This letter is in response to the email request dated August 26th, 2014… I 

hereby authorize the application of additional nutrients to 

the field… 

 

July 15, 2015 - Request to apply manure on the field under Compliance Order 

dated March 6, 2014 This letter is in response to the email request made July 

13, 2015 

 

August 31, 2015 -  Request to apply manure on the field under Compliance 

Order dated March 6, 2014 This letter is in response to the email request 

made August 27, 2015 to authorize the application of 6,000 gallons … 

   

Please advise, and I will forward your response to the appropriate contacts. 

  

Kind regards, 

 

Eric Shiplack, CIAPP-C, BCom | Senior Analyst, Resource Team | Information 

Access Operations | Shared Services BC 

Ph: 250.356.9155 | e: Eric.Shiplack@gov.bc.ca| m: PO Box 9569, Stn Prov Gov, 

Victoria BC V8W 9K1 

 

From: Rachel Gutman <rgutman@uvic.ca> 

Subject: Re: FOI Request MOE-2015-53213 

Date: October 29, 2015 at 5:55:24 PM PDT 

To: "IAO Resource Team SSBC:EX" <IAOResourceTeam@gov.bc.ca> 

 

Hi Eric,  

 

Those are the letters I'm looking for. Thanks for your help,  

 

Rachel Gutman 

   

https://wm3.uvic.ca/src/compose.php?send_to=Eric.Shiplack%40gov.bc.ca
mailto:rgutman@uvic.ca
mailto:IAOResourceTeam@gov.bc.ca
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Appendix 8  

ELC’s informal request for the soil analysis information and the MOE’s response 

From: Rachel Gutman [mailto:rgutman@uvic.ca]  

Sent: Thursday, November 5, 2015 3:08 PM 

To: Bourgeois, Jason ENV:EX 

Cc: Little, Stephanie ENV:EX 

Subject: Re: Information regarding Compliance Order (file #76600-

20/Armstrong) 

   

Dear Ms. Little and Mr. Bourgeois,  

   

Thank you for your email on October 6th. As suggested, I have submitted a FOI 

request for the documentation of the MOE's authorizations for the application 

of effluent pursuant to compliance order #76600-20/Armstrong.  

 

I'd also like to request from your office information regarding measurements 

of available nitrogen in the 0-12inch and 12-24inch depths of soil in the 

area identified as the "field of concern" in the compliance order.  It is my 

understanding that these measurements were required before and after the 

application of effluent and were the basis for MOE's calculations of the 

appropriate volume of effluent to be applied to the field of concern in the 

four authorizations made since the compliance order was issued. Can you 

provide me with documentation of the qualified professional's soil analysis 

or any data regarding these nitrogen measurements?  

  

Best,  

 

Rachel Gutman  

 

 

From: "Bourgeois, Jason ENV:EX" <Jason.Bourgeois@gov.bc.ca> 

Subject: RE: Information regarding Compliance Order (file #76600-

20/Armstrong) 

Date: November 10, 2015 at 4:30:39 PM PST 

To: "'Rachel Gutman'" <rgutman@uvic.ca> 

Cc: "Little, Stephanie ENV:EX" <Stephanie.Little@gov.bc.ca> 

  

Rachel, forgive me here, but are you asking for additional information that 

was not included in your original FOI request?  If so, you need to formally 

add this new information to your original request.  They will know how you do 

that. 

 

Regards, 

Jason 

 

https://wm3.uvic.ca/src/compose.php?send_to=rgutman@uvic.ca
https://wm3.uvic.ca/src/compose.php?send_to=Jason.Bourgeois%40gov.bc.ca
https://wm3.uvic.ca/src/compose.php?send_to=rgutman%40uvic.ca
https://wm3.uvic.ca/src/compose.php?send_to=Stephanie.Little%40gov.bc.ca
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Appendix 9:  

Government’s Disclosure Package pursuant to FOI, December 11, 2015 

 

From: "Graves, Debra" <IAOResourceTeam@gov.bc.ca> 

> Subject: FOI Request MOE-2015-53213 

> Date: December 11, 2015 at 7:51:19 AM PST 

> To: rgutman@uvic.ca 

>  

> Please see the attached regarding your FOI request/consultation. 

>  

>  

>  

> Thank you.  

>  

>  

>  

> Ministry of Technology, Innovation and Citizens' Services 

>  

> Shared Services BC 

>  

> Information Access Operations  

>  

> PO Box 9569 Stn Prov Govt Victoria BC V8W 9K1 

>  

> Phone: 250 387-1321 

>  

> Fax: 250 387-9843 

>  

> www.gov.bc.ca/freedomofinformation 

<http://www.gov.bc.ca/freedomofinformation> 
 

 

 

Attachments: 

 

untitled-[2.1]  3 k   [ text/html ]    Download  |  View 

Final Response Letter.pdf  184 k   [ application/pdf ]    Download 

untitled-[2.3]  0.2 k   [ text/html ]    Download  |  View 

MOE-2015-53213.pdf  12 M   [ application/pdf ]    Download 

untitled-[2.5]  0.3 k   [ text/html ]    Download  |  View 

  

 

 

   

https://wm3.uvic.ca/src/compose.php?send_to=IAOResourceTeam%40gov.bc.ca
https://wm3.uvic.ca/src/compose.php?send_to=rgutman%40uvic.ca
http://www.gov.bc.ca/freedomofinformation
https://wm3.uvic.ca/src/view_text.php?mailbox=INBOX&passed_id=898&startMessage=1&where=FROM&what=rachel&override_type0=text&override_type1=html&ent_id=2.1
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=898&mailbox=INBOX&ent_id=2.1
https://wm3.uvic.ca/src/view_text.php?mailbox=INBOX&passed_id=898&startMessage=1&where=FROM&what=rachel&override_type0=text&override_type1=html&ent_id=2.1
https://wm3.uvic.ca/src/download.php?startMessage=1&passed_id=898&mailbox=INBOX&ent_id=2.2&passed_ent_id=0&where=FROM&what=rachel
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=898&mailbox=INBOX&ent_id=2.2
https://wm3.uvic.ca/src/view_text.php?mailbox=INBOX&passed_id=898&startMessage=1&where=FROM&what=rachel&override_type0=text&override_type1=html&ent_id=2.3
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=898&mailbox=INBOX&ent_id=2.3
https://wm3.uvic.ca/src/view_text.php?mailbox=INBOX&passed_id=898&startMessage=1&where=FROM&what=rachel&override_type0=text&override_type1=html&ent_id=2.3
https://wm3.uvic.ca/src/download.php?startMessage=1&passed_id=898&mailbox=INBOX&ent_id=2.4&passed_ent_id=0&where=FROM&what=rachel
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=898&mailbox=INBOX&ent_id=2.4
https://wm3.uvic.ca/src/view_text.php?mailbox=INBOX&passed_id=898&startMessage=1&where=FROM&what=rachel&override_type0=text&override_type1=html&ent_id=2.5
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=898&mailbox=INBOX&ent_id=2.5
https://wm3.uvic.ca/src/view_text.php?mailbox=INBOX&passed_id=898&startMessage=1&where=FROM&what=rachel&override_type0=text&override_type1=html&ent_id=2.5
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Appendix 10: Compliance Order – March 6, 2014
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Appendix 11  

News articles regarding nitrate contaminated water in Steele Springs 

Article from the regional news network, Castanet 

http://www.castanet.net/news/Vernon/132382/A-year-without-tap-water  

A year without tap water 
Carmen Weld - Feb 7, 2015 / 5:00 am | Story: 132382 

 

Photo: Contributed 

Imagine not being able to drink the water out of your kitchen tap for an entire year. Having to rely on 
bottled water for months on end with no idea when the water will be safe again. 

That's the situation for over 300 Spallumcheen residents whose water was deemed unsafe last March. 

Nearly one year later they are furious nothing has been done and are begging for the government to 
take notice and take action. 

Al Price is the vice chairman for the Steele Springs Waterworks District and is taking the lead to help 
his community and to get the government to pay attention to their plea. 

http://www.castanet.net/news/Vernon/132382/A-year-without-tap-water
http://www.castanet.net/reporter/Carmen-Weld
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 “Our district has been supplying water to farms in the area for 90 years with only one other glitch in 
2001,” explains Price. “But, ever since a 1,000 cow dairy farm was established about one kilometre 
up the road, and purchased the field and feed lot adjacent to our spring, our nitrate levels have slowly 
climbed to the point where they passed the 10 parts per million maximum allowed and have not 
dropped down since.” 

Price says the nitrate level increase is caused by the nitrate heavy manure used to fertilize the 220-
acre property owned by H.S. Jansen and Sons adjacent to the spring. 

Crossing the 10 ppm threshold meant the water was no longer considered safe to drink under the 
Canadian Drinking Water Guidelines. 

This currently affects 53 farms on the Steele Springs Waterworks District line and leaves another 30 
farms on high alert in the Hullcar Valley. The Hullcar Valley farms pull water from the same area 
and have been told to check their water nitrate levels at least every six-months. 

“53 farms are paying for a water system they can't drink,” notes Price. 

While Price and his wife spent $3,000 to have a reverse osmosis system put in at their home so that 
they can drink the water, most he says, can not afford that. 

“We have a lot of seniors on fixed incomes in our area that can't afford it, nor can they afford to buy 
bottled water every day. Some are just drinking the unsafe water.” 

They water district feels the government should enforce rules under the Agricultural Waste 
Management Act which would restrict the use of manure in the fields. 

Price says they don't want to shut the farm down, they just want to be able to drink their water. 

“On this water system we are all farmers to some degree or another. We are not against industrial 
farming because we are all farmers. We are not against using manure as a fertilizer, but it has to be 
moderated so that the volume of manure used matches the ability of the plants to take it up.” 

“We don’t want to shut the farm down or anything like that, but there are ways to farm and make 
money certainly, that is in respect of your neighbours.” 

A letter sent from Price's wife to Saputo, a major milk buyer, brought the problem to the B.C. Dairy 
Association's desk, which is now working on the situation. 

“We met with them Dec. 20, their communications director flew in from Vancouver, and the result 
was that they are trying to set up a face to face meeting with the Jansens. But they have refused to 
talk to us for the last two years,” says Price. “If the Jansens are willing to talk to us, we would 
welcome that, but they haven't shown any inclination to do that so far.” 
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Price fears residents will be stuck with unsafe water for years and years to come. He says the last 
time there was similar nitrate issue it took seven years for water to return to normal levels. 

“We are exploring the possibility of joining Armstrong's water system, but that would take at least 
four or five years and cost us a minimum of $300,000 plus doubling our water rates,” explains Price. 
“Drawing a deep water well into an aquifer that is below the one that is contaminated would be a 
temporary solution at best and probably almost as expensive.” 

He hopes residents across the province will be concerned about this issue. He says only 15 per cent 
of the water in their spring is used in Spallumcheen, while the rest drains into Deep Creek which 
heads into Okanagan Lake. 

“I am hoping people will start to realize that if this can happen to us, and no one is willing to do 
anything about it, it can happen to anybody and any water supply. And here in the Okanagan, water 
is very precious.” 

Price says letters have now been sent to BC Environment Minister Mary Polak and Kelowna-Lake 
Country MLA Norm Letnick with the hopes of getting their support and finding a solution. 
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Article from a local news site, the Morning Star  

http://www.vernonmorningstar.com/news/299380451.html  

NEWS  

Spallumcheen supports effluent spray ban 
by  Roger Knox - Vernon Morning Star 
posted Apr 12, 2015 at 1:00 AM 
Spallumcheen council has now thrown its support behind a water district’s request 
for a moratorium on effluent spraying on a township farm during crop season. 

The Steele Springs Waterworks District asked council on March 2 for the 
moratorium on the spraying of effluent by HS Jansen and Sons on what has been 
called the “field of concern” adjacent to Steele Springs. 

Council, in March, simply received the Steele Springs letter of request. It made its 
motion of support at Tuesday’s regular meeting. 

“There was some concern that council’s support for our request would not be in the 
spirit of cooperation discussed at a Feb. 26 meeting,” said the executive of Steele 
Springs Waterworks District in a letter to township council. 

“We do not feel that this is the case.” 

That meeting included representatives of the Jansen farm, B.C. Dairy Association, 
ministries of health, agriculture and environment, private well owners and 
Spallumcheen Coun. Christine Fraser. 

Said Fraser Tuesday evening: “They still want the moratorium regardless of what’s 
happening with the process of everyone working together. We should support the 
request because it’s coming from 150 well users that are being affected.” 

The water district has been under a Do Not Drink advisory from Interior Health since 
March 2014 because nitrate levels in the water source surged past the 10 parts per 
million (ppm) maximum allowed under the Canadian Drinking Water Guidelines. 

http://www.vernonmorningstar.com/news/299380451.html
http://www.vernonmorningstar.com/news/
http://www.vernonmorningstar.com/staff_profiles/9666487.html
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Since the don’t drink advisory was put in place, Steele Springs officials say its nitrate 
testing has not gone below 10, fluctuating between 10.4 and 12.7 ppm. 

It also says the water does not improve in winter when the neighbouring Jansen 
farm fields are not being sprayed with effluent. 

The only other time the water district experienced a rise in nitrate levels in its water 
source was when a now-defunct 5,000-head feedlot set up holding pens within 150 
metres of the springs. 

Steele Springs called for the township to place a moratorium on the spraying of 
effluent by HS Jansen and Sons or anyone else on the field adjacent to the water 
source. 

Coun. Andrew Casson said his concern was that there was no conclusive proof a 
moratorium on spraying effluent was going to have a positive impact. 

“It seems to me a lot of information is needed to know if this is the right step,” said 
Casson, who voted in favour of the moratorium. 

Council was unanimous in its support though Coun. Christine LeMaire stepped out 
of the discussions, citing a potential conflict of interest. 

All of the district’s trustees say they are in agreement that the spraying of effluent on 
the field must stop for the 2015 crop season while funding is sought for a 
comprehensive study of the aquifer, location of nitrate focal points in the field and 
possible methods of remediation. 

A compliance order issued in 2014 states the farm can only spray effluent with 
permission. 

A spokesperson for the farm declined to comment on council’s support. 

Coun. Todd York received unanimous support for his motion to write a follow-up 
letter to Interior Health, asking for details and where they’re at with their investigation 
into the Steele Springs situation. 
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Appendix 12  

Natural Resources Conservation Board Sample Order, posted online: 
https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Enforcement-Orders/2004/04-24.pdf 

https://cfo.nrcb.ca/Portals/2/Documents/Orders/Archived-Enforcement-Orders/2004/04-24.pdf
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Appendix 13 

Iowa – Sample order, posted online: 
https://programs.iowadnr.gov/legal/documents/635780112407099188parks.pdf 

https://programs.iowadnr.gov/legal/documents/635780112407099188parks.pdf
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Appendix 14   

Sample order from Washington State, Department of Ecology 
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Appendix 15: Disclosure from Washington State Department of Health 
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Appendix 16: 

Disclosure from Oregon State 

Subject:   request for inspection docs and orders 
From:   kantwerg@uvic.ca 
Date:   Mon, November 9, 2015 9:51 am 

To:   wmatthews@oda.state.or.us 
Priority:   Normal 
Options:   View Full Header | View Printable Version  | Download this as a file 

 

 

 

 
Hello, 

 

I am writing to request inspection documents and orders relating to the 

discharge of effluent by Paul Elsinghorst dairy. 

 

Thank you so much for your help! 

 

Cheers, 

 

Rebecca 

 

 

--  

Rebecca Kantwerg 

Environmental Law Clinic, University of Victoria Faculty of Law 

 

CONFIDENTIALITY NOTICE: This message, including any attachments, is 

confidential and strictly reserved for the use of the person to whom it is 

addressed. Any copying, disclosure, distribution or use by anyone else 

without my express authorization is strictly prohibited.  If you have 

received this message in error, please notify me immediately and delete 

the original message as well as all copies from your system. Thank you. 
 

 

 

Subject:   Public Records Request - Elsinghorst Dairy 
From:   "Christy M Caldwell" <ccaldwell@oda.state.or.us> 
Date:   Tue, November 10, 2015 1:37 pm 

To:   kantwerg@uvic.ca 
Priority:   Normal 
Options:   View Full Header | View Printable Version  | Download this as a file 

 

 

 
Good afternoon ! I am the Data Analyst for the CAFO program. I will be 

pulling the 

data you requested. I am working on your request now and will have the 

information 

to you Thursday afternoon or Friday.  We are off tomorrow for the holiday. 

mailto:kantwerg@uvic.ca
mailto:wmatthews@oda.state.or.us
https://wm3.uvic.ca/src/view_header.php?mailbox=mail%2Foutbox&passed_id=211&passed_ent_id=0
https://wm3.uvic.ca/src/printer_friendly_bottom.php?passed_ent_id=0&mailbox=mail%2Foutbox&passed_id=211&view_unsafe_images=
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=211&ent_id=1&mailbox=mail%2Foutbox&sort=6&startMessage=61&show_more=0&passed_ent_id=0
https://wm3.uvic.ca/src/view_header.php?mailbox=INBOX&passed_id=713&passed_ent_id=0&where=FROM&what=christy
https://wm3.uvic.ca/src/printer_friendly_bottom.php?passed_ent_id=0&mailbox=INBOX&passed_id=713&view_unsafe_images=
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=713&ent_id=1&mailbox=INBOX&sort=6&startMessage=1&show_more=0&passed_ent_id=0
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Thank 

you, Christy Caldwell  
 

 

 

Subject:   Re: Public Records Request - Elsinghorst Dairy 
From:   "Christy M Caldwell" <ccaldwell@oda.state.or.us> 
Date:   Fri, November 13, 2015 9:37 am 

To:   kantwerg@uvic.ca 
Priority:   Normal 
Options:   View Full Header | View Printable Version  | Download this as a file 

 

 

 

 
Hello Rebecca - I have your documents scanned and ready to send. They file 

is rather 

large, what is the best way for me to send it to you? Im multiple emails or 

through 

our FTP server? I have about 25 documents files to send. Thanks, Christy 
 

 

 

Subject:   Elsinghorst Dairy Document set 1 of 5 
From:   "Christy M Caldwell" <ccaldwell@oda.state.or.us> 
Date:   Fri, November 13, 2015 10:51 am 

To:   kantwerg@uvic.ca 
Priority:   Normal 
Options:   View Full Header | View Printable Version 

 

 
 

 
 

 

 

Attachments: 
 
081229Complaint.pdf  283 k   [ application/pdf ]    Download 
090102Elsinghorse Dairy photos.pdf  785 k   [ application/pdf ]    Download 
090106Complaint Inspection #096915.pdf  1 M   [ application/pdf ]    Download 
090106Complaint Inspection #0896015 Photos.pdf  18 M   [ application/pdf ]    Download 
090106Elsinghorse Dairy Photos.pdf  1.9 M   [ application/pdf ]    Download 

  
 

 

 

  

https://wm3.uvic.ca/src/view_header.php?mailbox=INBOX&passed_id=735&passed_ent_id=0
https://wm3.uvic.ca/src/printer_friendly_bottom.php?passed_ent_id=0&mailbox=INBOX&passed_id=735&view_unsafe_images=
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=735&ent_id=1&mailbox=INBOX&sort=6&startMessage=136&show_more=0&passed_ent_id=0
https://wm3.uvic.ca/src/view_header.php?mailbox=INBOX&passed_id=736&passed_ent_id=0
https://wm3.uvic.ca/src/printer_friendly_bottom.php?passed_ent_id=0&mailbox=INBOX&passed_id=736&view_unsafe_images=
https://wm3.uvic.ca/src/download.php?startMessage=136&passed_id=736&mailbox=INBOX&ent_id=1&passed_ent_id=0
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=736&mailbox=INBOX&ent_id=1
https://wm3.uvic.ca/src/download.php?startMessage=136&passed_id=736&mailbox=INBOX&ent_id=2&passed_ent_id=0
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=736&mailbox=INBOX&ent_id=2
https://wm3.uvic.ca/src/download.php?startMessage=136&passed_id=736&mailbox=INBOX&ent_id=3&passed_ent_id=0
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=736&mailbox=INBOX&ent_id=3
https://wm3.uvic.ca/src/download.php?startMessage=136&passed_id=736&mailbox=INBOX&ent_id=4&passed_ent_id=0
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=736&mailbox=INBOX&ent_id=4
https://wm3.uvic.ca/src/download.php?startMessage=136&passed_id=736&mailbox=INBOX&ent_id=5&passed_ent_id=0
https://wm3.uvic.ca/src/download.php?absolute_dl=true&passed_id=736&mailbox=INBOX&ent_id=5
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Sample documents included in Oregon State disclosure 
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